
WORKSHOP	  NOTES	  
	  
This	  workshop	  is	  structured	  around	  a	  case	  of	  the	  abduction	  and	  ‘rescue’	  of	  a	  young	  woman,	  
Mukhtiar	   Kaur	   or	   Sardaran,	   that	   takes	   place	   in	   the	   aftermath	   of	   Partition.	   It	   is	   about	   a	  
challenge	   to	   the	   Abducted	   Persons	   Recovery	   and	   Restoration	   Act	   1949,	   under	  which	   the	  
Government	   of	   India	   and	   its	   functionaries	   were	   empowered	   to	   act	   on	   complaints	   or	  
‘evidence’	  gathered	  by	   their	  police	  officers,	  of	   the	  abduction	  of	  women.	  According	   to	   the	  
Act,	  any	  male	  person	  under	  the	  age	  of	  16	  and	  any	  female	  person	  of	  whatever	  age,	  if	  found	  
living	   with	   a	   man	   of	   the	   ‘other’	   religion	   (the	   male	   person	   and	   the	   female	   person	   were	  
assumed	   to	  be	  Hindu),	  would	  be	   considered	   to	  have	  been	  abducted,	   and	   the	   State	   could	  
step	  in	  to	  ‘rescue’	  her	  and	  ‘restore’	  her	  to	  her	  family,	  assumed	  to	  belong	  to	  the	  country	  of	  
her	  religion,	  therefore	  Hindu	  or	  Sikh	  women	  were	  assumed	  to	  belong	  to	  what	  became	  India	  
and	  Muslim	  women	  to	  what	  became	  Pakistan.	  While	  this	  was	  the	  principle	  of	  the	  Act,	  in	  its	  
implementation,	  things	  were	  much	  more	  complex	  and	  the	  process	  of	  recovery	  often	  ended	  
up	  violating	   the	  basic	   fundamental,	  Constitutional	   rights	  of	  women	  as	   citizens	  of	   India.	   In	  
order	   to	   determine	   if	   a	  woman	  was	   an	   abducted	  woman,	   the	   State	   had	   to	   take	   her	   into	  
custody,	  but	  the	  only	  law	  available	  to	  the	  State	  to	  thus	  take	  someone	  into	  custody	  was	  the	  
criminal	   law	   under	   which	   the	   state	   could	   arrest	   a	   suspect.	   The	   abducted	   woman	   was	  
however	  not	  a	  criminal,	  nor	  suspected	  of	  anything,	  so	  how	  could	  she	  be	  taken	  into	  custody?	  
These	  and	  other	  issues	  pushed	  the	  judges	  to	  refer	  the	  case	  to	  a	  larger	  bench	  and	  to	  debate	  
the	   Constitutional	   issues	   it	   raised.	   This	   was	   also	   because	   by	   the	   fifties,	   women	   were	  
increasingly	  opposing	  being	   ‘rescued’	  because	  by	  this	   time	  they	  often	  had	  children	  or	  had	  
made	  their	  peace	  with	  men	  who	  were	  their	  abductors	  and	  therefore	  they	  posed	  challenges	  
to	  the	  Act.	  	  
	  
Given	  below	  are	  excerpts	  from	  the	  Act.	   It	  would	  help	   if	  participants	  were	  to	  read	  through	  
this	  short	  excerpt.	  Other	  points	  will	  be	  presented	  in	  the	  workshop	  and	  the	  idea	  is	  to	  debate	  
questions	  of	  Constitutional	  rights	  and	  the	  kinds	  of	  concerns	  this	  judgment	  expresses.	  	  
	  
	  
_______________________________________________________________________	  
	  

Ajaib Singh Lehna Singh vs The State Of Punjab And Anr. 
on 10 June, 1952 
Equivalent citations: AIR 1952 P H 309 
Author: Bhandari 
Bench: Bhandari, Khosla, H Singh 

JUDGMENT Bhandari, J. 

1. The only point for decision in the present case is whether the 
Abducted Persons (Recovery and Restoration) Act, 1949, is inconsistent 
with or violative of the Constitution of India. 



2. In June 1951 the police entered the house of Ajaib Singh petitioner, 
arrested Mst. Mukhtiar Kaur 'alias' Sardaran under Section 4 of the 
impugned Act and took her to the Muslim Girls Refugee Camp at 
Jullundur. On the 5th November, 1951, the petitioner, who claims to be 
Mukhtiar Kaur's father, put in a written application for a writ of habeas 
corpus in which he prayed that Mukhtiar Kaur be discharged from 
restraint as she was not an 'abducted person' and that she be not taken 
out of the territory of India. On the 17th November the tribunal 
constituted by the Central Government under Section 6 of the said Act 
came to the conclusion that she was an 'abducted person' within the 
meaning of the expression as defined in the Act of 1949 and 
recommended that she should be taken out of India and restored to her 
relations in Pakistan. They added, however, that the execution of the 
order should be held in abeyance until the petition for habeas corpus 
which was presented by Ajaib Singh is disposed of by this Court. 

3. When the petition came up for hearing before my brother Khosla and 
myself, Mr. H. S. Doabia who appeared for the petitioner claimed on 
various grounds that the Act of 1949 under which Mukhtiar Kaur was 
arrested and detained was in violation of the Constitution of India. As 
the objections to which our attention was invited gave rise to a number 
of questions of constitutional importance which are common to a 
number of similar petitions pending in this Court and are likely to arise 
in other cases, we decided to formulate a set of questions and to refer 
them for the decision of larger Bench. 

These questions are as follows: 

"1. Is the Central Act LXV of 1949 'ultra vires' the Constitution because 
its provisions with regard to the detention in refugee camps of persons 
living in India violate the rights conferred upon Indian citizens 
under Article 19 of the Constitution? 

2. Js this Act 'ultra vires' the Constitution because in terms it violates the 
provisions of Article 22 of the Constitution? 

3. Is the tribunal constituted under Section 6 of the Act a tribunal 
subject to the general supervision of the High Court by virtue of Article 
227 of the Constitution?" 



To these may be added three further questions which arose during the 
course of arguments, namely-- 

"4. Does this Act conflict with the provisions of Article 14 on the 
ground that the State has denied to abducted persons equality before the 
law or the equal protection of the laws within the territory of India? 

5. Does this Act conflict with the provisions of Article 15 of the ground 
that the State has discriminated against abducted persons who happen to 
be citizens of India on the ground of religion alone? 

6. Does this Act conflict with Article 21 on the ground that abducted 
persons are deprived of their personal liberty in a manner which is 
contrary to principles of natural justice?" 

4. The petitions of Ajaib Singh and certain other persons have been 
placed before this Bench and have been argued with conspicuous ability 
by the learned counsel for the petitioners and by Mr. Daphtary, 
Solicitor-General, to the Central Government. 

5. The Abducted Persons (Recovery and Restoration) Act, 1949, was 
enacted on the 28th December, 1949, in pursuance of an agreement 
between the Government of India and the Government of Pakistan for 
the restoration of abducted persons. It is to remain in force till the 31st 
October, 1952. According to section 2 an 'abducted person' means a 
male child under the age of sixteen years or a female of whatever age 
who is, or immediately before the 1st day of March, 1947, was, a 
Muslim and who, on or after that day and before the 1st day of January, 
1949, has become separated from his or her family and is found to, be 
living with or under the control of any other individual or family, and in 
the latter case includes a child born to any such female after the said 
date. Section 4 empowers a police officer to enter any premises and take 
into custody any person found therein who in his opinion is an abducted 
person and to deliver such person to the custody of the officer in charge 
of the nearest camp for the reception and detention of abducted persons. 

Section 6 provides that if any question arises whether a person detained 
in a camp is or is not an abducted person or whether such person should 
be restored to his or her relatives or handed over to any other person or 
conveyed out of India or allowed to leave the camp, it shall be referred 



to, and decided by, a tribunal constituted for the purpose by the Central 
Government. The decision of this tribunal in a case dealt by it is final 
but power has been reserved to the Central Government to review or 
revise any such decision. Section 7 declares that any officer or authority 
to Whom the custody of any abducted person has been delivered shall 
be entitled to receive and hold the person in custody and either restore 
such person to his or her relatives or convey such person out of 
India. Section 8 declares that the detention of any abducted person in a 
camp in accordance with the provisions of the Act shall be lawful and 
shall not be called into question in any Court. Section 10 empowers the 
Central Government to make rules for the purposes of the Act. 

6. On behalf of the petitioners it is contended: (a) that the provisions of 
Section 4 of the Statute contravene the provisions of Article 22 as the 
procedural protection guaranteed by Clauses (a) and (b) of the said 
Article has been abrogated; (b) that the provisions of Sections 
6 and 7 conflict with the provisions of Article 19 as they do not impose 
'reasonable restrictions' on, but take away altogether, the right of an 
abducted person to move freely throughout the territory of India, to 
reside and settle in any part of the territory of India, to acquire hold and 
dispose of property, and to practise any profession or to carry on any 
occupation, trade or business; and (c) that the provisions of section 
10 are repugnant to the principles of natural justice as the Central 
Government has framed no rules for the purposes of the Act and the 
procedure actually followed by the tribunal is not in consonance with 
the said principles. Subsidiary questions in regard to inconsistency with 
Articles 14 and 15 were also raised. 

7. The origin of fundamental rights may be traced back to the year 1215 
when the great barons of England, who had assembled at Runnymede, 
forced from the hands of the unwilling King John the glorious charter of 
popular liberties known as Magna Carta. The 39th Chapter of this great 
constitutional document contained the pledge that- "No freeman shall be 
taken or imprisoned, or dispossessed or outlawed, or banished, or in any 
way destroyed......except by the lawful judgment of his peers and by the 
law of the land." 

	  


